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ERRATA
A correction was made on 3/19/15 to the wording of the following two sentences on page 15.
0ld Language:

To test the effectiveness of the profiling process, SSA regularly conducts full medical CDRs on a
random sample of cases whose profile scores a mailer only. Cessation rates in the one recent profile
sample were only 0.8% compared to 3.8% in the sample whose profile scores indicate they should
receive a full medical review.

New Language:

To test the effectiveness of the mailer process, SSA regularly conducts full medical CDRs on a random
sample of cases, including cases whose mailer replies do not indicate a need for a full medical CDR.
Cessation rates for these sample cases are typically 0.8% for cases that do not indicate a need for a
full medical CDR compared to 3.8% for cases that do.



EXECUTIVE SUMMARY

The Social Security Advisory Board (SSAB) appointed this independent Panel to review the Social Security
Administration’s (SSA’s) Continuing Disability Review (CDR) process, including the Medical Improvement
Review Standard (MIRS) that must be applied in conducting CDRs.1

In general, the Panel found the CDR an effective tool for enhancing OASDI and Supplemental Security Income
(SSI) program integrity. CDRs not only identify beneficiaries who no longer meet program eligibility criteria
but also raise awareness of SSA oversight. CDRs are highly cost-effective, providing an estimated nine to one
payback ratio of benefit savings to administrative costs over 10 years. This favorable ratio results in part
from SSA’s use of statistical profiling and CDR mailers that focus full medical reviews on those cases where it
considers medical improvement most likely.

While generally giving the CDR process high marks for fulfilling its core function, the Panel also notes that
CDRs are a less useful and appropriate tool for addressing other dimensions of program integrity. Alternative
tools include quality control, pre-effectuation reviews, focused reviews, and Cooperative Disability
Investigation (CDI) anti-fraud units. Getting the disability determination right the first time is considerably
more efficient and equitable than relying on CDRs for subsequent error correction.

Based on its analysis, the Panel formulated recommendations to Congress, SSA, and the SSAB in five issue
areas: 1) the funding of CDRs, 2) MIRS, 3) CDRs in relation to SSA’s other payment integrity efforts, 4) the
integration of CDRs with support for return to work, and 5) CDRs issues specific to SSI children and youth.

PROVIDE CONTINUING DISABILITY REVIEW (CDR) FUNDING THAT IS ADEQUATE,
PREDICTABLE, AND SUSTAINED

Among the most pressing CDR issues today is the lack of funding to carry out the reviews. As a result of
inadequate appropriations by Congress, the agency has a backlog of over 1.3 million overdue CDRs. This
backlog prevents SSA from taking timely action to discontinue payments to beneficiaries who are no longer
eligible, thus causing misuse of program resources. It also harms beneficiaries by delaying return to work
efforts, which become progressively more difficult with time. Failure to perform CDRs may also create a
misimpression that eligibility is permanent, regardless of disability status. Ultimately, the backlog places SSA
out of compliance with the Social Security Act, which threatens public support.

For all these reasons, the Panel urges Congress to provide the funding needed to eliminate the CDR backlog in
the near-term and prevent its recurrence. One scenario calculated by the SSA actuaries that meets these
criteria would eliminate the backlog by 2018 and enable SSA to remain current through 2023.2 The
administrative cost is $1.1-$1.3 billion per year. If initiated in 2014 as assumed, and sustained through 2023,
the net federal benefit savings over fiscal years 2014 through 2023 would be $42.8 billion.

To ensure that these savings are realized and that CDR backlogs do not recur, CDR funding should be
provided exclusively through a mandatory spending account. Since new hires need extensive training and

1 While SSA also conducts CDRs based on evidence of work, the Panel was charged only with reviewing medical CDRs.
2 See section Provide CDR funding that is adequate, predictable, and sustained for further discussion of this topic.
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mentoring before they are able to contribute fully to processing the CDR workload,? funds credited to this
account should be available for a period of at least two years.

RETAIN THE MEDICAL IMPROVEMENT REVIEW STANDARD (MIRS) AND STRENGTHEN
ITS IMPLEMENTATION

SSA cannot terminate disability benefits unless it first finds substantial evidence of improvement in the
individual’s impairment(s) enabling him/her to engage in substantial employment. The 1984 law that
established MIRS also provides eight exceptions to the requirement to show medical improvement, including
exceptions for cases involving fraud, failure to cooperate, and errors on the face of the record of the original
allowance.

Congress enacted MIRS in response to widespread dissatisfaction with the Administration’s use of CDRs to
terminate large numbers of Disability Insurance (DI) and Supplemental Security Income (SSI) beneficiaries in
the early 1980s. These terminations caused severe hardship and shook public confidence in the agency.
Congress enacted MIRS unanimously to end the crisis and reestablish the integrity of the disability program.

The Panel strongly supports MIRS, and believes that it provides an essential guarantee of fairness in the DI
and SSI programs. Under MIRS, a person’s benefits cannot be ceased to reflect updates in SSA disability
criteria, nor can adjudicators who perform CDRs substitute their own judgment for that of the original
decision maker. These restrictions make it more difficult for SSA to terminate eligibility than to continue it.
This protection is the core of the MIRS statute.

SSA’s use of MIRS exceptions is more difficult to assess. We found that disability examiners report
insufficient training in this area, and that SSA coding errors make it difficult to understand CDR adjudicators’
relative use of different exceptions. A small, nonrandom sample of cases suggests that benefit cessations
based on some exceptions are reversed at high rates on appeal.

The Panel thus recommends that SSA evaluate the use of MIRS exceptions nationwide. On this basis, it should
provide any needed clarification or revision to the regulations. The agency should also provide disability
adjudicators with additional guidance on their use and include this guidance in core training, which should be
the same for all adjudicators. The Panel further recommends that SSA establish a formal process by which
adjudicators can clarify the use of exceptions. The Panel offers these recommendations to clarify the current
use of exceptions and sharpen adjudicators’ ability to use the legislated exceptions in the limited number of
cases in which such use would be appropriate.

STRENGTHEN OTHER PAYMENT INTEGRITY TOOLS

As noted, CDRs are one element in a complex system for determining disability. As the components of this
system interact, other SSA program integrity efforts influence CDRs and vice versa. One part of the Panel’s
analysis, therefore, focused on the role of CDRs in a broader organizational context.

SSA’s two most relevant complementary programs are the SSA Appeals Council’s (AC) quality reviews and
efforts by Cooperative Disability Investigation (CDI) units to combat fraud. Both initiatives have the potential

3 State disability examiners who conduct medical CDRs generally receive 3-6 months of in-class training and achieve
journeymen status after 2 years in the position, according to National Association of Disability Examiners (NADE) and
other state Disability Determination Service (DDS) experts consulted during the writing of this report.
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to boost the accuracy of disability awards, which, as noted earlier, should be the centerpiece of efforts to
enhance program integrity.

The AC uses the results of its quality reviews to promote the policy compliance of both Administrative Law
Judge (ALJ]) and Disability Determination Services (DDS) examiners. The AC’s main approach is to provide
targeted, individual feedback and training. For AL]Js, this training consists of modules focusing on specific
issues where focused reviews show that a judge’s decisions do not comply with law or regulation. As
revealed by the AC focused reviews, feedback for DDSs focuses primarily on initial benefit denials that were
not policy compliant. In both cases, feedback increases decision makers’ adherence to law and regulations
and helps to improve the documentation used in the conduct of CDRs.

CDIs units coordinate efforts of the Office of the Inspector General (0OIG), SSA field operations, and local law
enforcement agents to assist state disability examiners who suspect fraud in disability claims. Their
effectiveness is evident in a return of $16 in reduced payments per $1 in administrative expenditures (2013).

The Panel strongly supports the work of the AC and CDI units, and urges SSA to expand these other efforts
and Congress to support them. These efforts help to ensure the policy compliance of disability decisions and
reduce the need to correct errors after the fact.

STRENGTHEN LINKS BETWEEN CDRS AND SUPPORT FOR RETURN TO WORK

In principle, DI and SSI beneficiaries whose disability status is terminated after a CDR should be capable of
returning to gainful employment and, facing loss of benefits, should be highly motivated to do so. Yet
evidence shows that prolonged detachment from the workforce results in significant loss of capacity, whether
or not a person is disabled. To help this group return to work, the Panel recommends that Congress extend
the employment support services of Ticket to Work for one year beyond benefit cessation so that either state
Vocational Rehabilitation or Employment Network services will be available.

The Panel also recommends that SSA target more intensive services supporting return to work for
beneficiaries classified as “Medical Improvement Expected” (MIE), coupling these efforts with explicit
expectations for improvement.

CDRS FOR SUPPLEMENTAL SECURITY INCOME (SSI) CHILDREN AND YOUTH

Finally, the Panel recognizes that the CDR process has a profound impact on children receiving SSI. In fact,
CDR cessation rates for those under 18 are close to 20 times greater than they are for adults. While the
majority of the Panel’s recommendations apply to individuals of all ages receiving disability benefits, we
recognize that several key issues specific to SSI children warrant unique consideration.

For example, while adult return-to-work issues are similar for 18-year olds, they are especially critical for the
latter, an age in which the individual might consider enrolling in college or beginning a career. For many of
these youth, early intervention before the age-18 redetermination* could make a crucial difference in
whether they obtain self-sufficiency or return to public support.

4 SSI children’s cases are reviewed at age 18 using the adult disability standard. Referred to as age 18 redeterminations,
adjudicators treat these cases as new applications for the adult SSI program.
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The Panel therefore recasts its recommendations regarding return-to-work for adults to reflect the specific
needs of children as follows:

¢ SSA should communicate expectations of independence to youth beneficiaries whose medical
improvement is expected or possible.

*  As with the adult population, the Panel recommends that Congress continue the employment support
services of the Ticket to Work program for one additional year.

¢ The training recommended for the medical review standard should be extended to include examples
unique to children.

Lastly, the Panel suggests that the SSAB convene future panels on three issues; 1) the lessons of current SSA
demonstration projects for redesigning DI and SSI work incentives to make employment more attractive,
feasible, and likely; 2) the effectiveness of early action to assist persons with disabilities in obtaining or
continuing employment to avoid or delay the need to apply for DI or SSI benefits; and 3) issues pertaining to
SSI disability benefits for children, inquiring into the use of benefits by families; the extent to which the
receipt of benefits helps children overcome impairments; the risk of developmental setbacks if benefits are
terminated; and the social return on SSI investment in children.



INTRODUCTION

Most people have some familiarity with the challenges of coping with a disability, either through personal
experience or that of a disabled family member, friend, or colleague. These experiences reveal the burdens
that a disability poses and underscore the need for public support. Yet designing public policies to target
such support effectively poses complex challenges. This difficulty is especially true for the Social Security
Disability Insurance (DI) and Supplemental Security Income (SSI) cash benefit programs. Using a definition
of disability based on work capacity, the Social Security Administration (SSA) must adjudicate claims to
distinguish those people with impairments who can engage in gainful employment from those who cannot. In
reality, the severity of a disability is not dichotomous but continuous, often requiring examiners to exercise
professional judgment. In addition, as the future course of some disabilities is difficult to predict, SSA must
monitor DI and SSI beneficiaries to determine whether they continue to be eligible. The tool by which SSA
performs this latter task, the Continuing Disability Review (CDR), is the focus of this report.

The 2014 Disability Policy Panel was created by the Social Security Advisory Board (SSAB) in the spring of
2014 to consider CDRs carried out by SSA. Specifically, the Board asked the Panel to review the stages and
procedures that SSA uses to conduct CDRs and to assess their overall effectiveness and impact. It requested
that we focus in particular on medical CDRs and, in that context, examine the 1984 Medical Improvement
Review Standard (MIRS) that SSA applies in conducting the reviews. The Panel undertook this review during
the period from March through October 2014.

While the Panel’s mandate is highly specific, CDRs intersect with a number of broader issues that the Board
has addressed in detail in earlier work. As this body of analysis framed our deliberations, we laid out a few of
its relevant themes at the outset.

The Board has long highlighted the tensions embedded in the current DI and SSI disability programs, in
particular, that between the requirement that claimants prove inability to work on the one hand and the
provisions for work incentives on the other. Thus, CDRs are embedded in a context where:

... [t]he existing Social Security program attempts to limit eligibility for benefits to those who
are so disabled that they are unable do any substantial work and then provides various
incentives and services aimed at encouraging work on the part of those who have proven
themselves unable to work.>

Recognizing that these tensions arise from the definition of disability in the Social Security Act, the Board has
called for new approaches to providing support more in keeping with the Americans with Disabilities Act
(ADA):

The Board believes that we must find a way to revise the Social Security definition of disability
in a way that does not undermine the protections afforded by the last resort programs
administered by the Social Security Administration but does support an integrated approach
that provides and emphasizes an alternative path — one that is directed at self-support,
independence, and contribution that can help those who might, ... avoid, delay, or minimize
their need for programs of last resort.¢

5 SSAB, “The Social Security Definition of Disability,” 2003, p. 23.
6 SSAB, “A Disability System for the 21st Century,” 2006, p. 1.
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In addition, the Board has noted that the relationship between the impairments upon which SSA findings of
disability are based and individuals’ true work capacity has never been validated. While a disability
determination may be compliant with law and regulations, its accuracy in selecting all those, and only those,
unable to work remains a critical unknown. As the Board stated:

... while existing processes for determining eligibility can and should be substantially
strengthened, the fundamental questions remain about whether it is appropriate or feasible to
base eligibility on an attempt to equate impairments with inability to work.”

Compounded with the absence of data on subsequent labor force participation of those terminated via
medical CDRs, this uncertainty hampers both assessment of their current use and efforts at future design.

Finally, the Board has lamented the difficulty of designing policies to remedy particular operational problems
when the sources of those problems are obscured by chronic resource shortages:

In a system that has too long operated under the pressures of inadequate resources, it is
difficult to sort out the problems that are attributable to administrative limitations from those
that are attributable to inadequate policy development.?

The shortfalls in Congressional funding of CDRs in recent years make this dilemma particularly applicable to
the Panel’s work.

Mindful of these constraints, the Panel discussed the proper depth and scope of our review. CDRs are, after
all, a key tool where many of the considerations just mentioned come into play - the relationship between
program eligibility criteria and actual ability to work, the need for follow-up to assist those with manageable
limitations terminated from the disability rolls, the need for high levels of program integrity to ensure proper
use of scarce resources, and the importance of staff training to ensure both consistency and policy compliance
with complex laws and even more complex regulations.

Our choice came down to conducting a wide-ranging review of CDRs that would touch many key SSA
administrative issues versus a focus on CDRs narrowly defined. Given that ours is the first of a series of
panels to address disability issues, we opted for the latter approach. At the same time, recognizing the
interactions of CDRs with other dimensions of the disability program, the Panel has offered several
suggestions for consideration by subsequent Board-sponsored panels.

In constituting the Panel, the Board selected specialists in disability policy and administrative law; former
disability managers; researchers; and practitioners in vocational rehabilitation. This diversity has assured a
broad view of our subject. It has also assured that we have not been in perfect agreement on all topics. This
diversity, notwithstanding, Panel members are unanimous in supporting the thrust of the recommendations
presented in our report.

The Panel held eight day-long meetings in the period from March through October 2014. These sessions were
devoted to the consideration of presentations by, and discussion with, representatives from all relevant SSA
programs, Congressional staff, the SSA Office of the Inspector General, claimant representatives, and
independent researchers.

7 SSAB, 2003, as previously cited, p. 17.
8 Ibid.
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The report is organized in three parts. The first part sets out the history and statutory basis for the conduct
of CDRs and then describes the process by which SSA conducts the reviews. It offers, as well, statistics on
numbers of people affected by CDRs. Part two presents the Panel’s findings and recommendations. These
relate to CDR funding, MIRS, CDRs in relation to other agency tools for program integrity, and CDRs in
relation to return to work. Part three presents suggestions for the work of future Panels. A set of appendices
describes our meetings, those individuals and organizations with whom we had discussions, the documents
we reviewed, and some additional descriptive and statistical information on the CDR process.
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BACKGROUND

HISTORY AND STATUTORY BASIS FOR THE CONDUCT OF CDRS

SSA’s statutory mandate to conduct CDRs dates to the Social Security Disability Amendments of 1980 (P.L. 96-
265). The law was adopted in a period of awareness of the expanding disability caseloads, rising DI costs, and
public discourse characterized by concerns that individuals who were no longer disabled were continuing to
receive benefits. Prior to 1980, SSA had carried out reviews at its own initiative of beneficiaries whom it
identified as likely to improve medically, for whom its records indicated work, or who self-reported a return
to work. The new law (Section 311) required SSA to carry out periodic review on a three-year basis of DI
beneficiaries whose disabilities may not be permanent, and of other beneficiaries at its discretion.

Four years later, in 1984, Congress modified the CDR process by establishing a standard of review (later
termed the Medical Improvement Review Standard, or MIRS). This standard was a response to widespread
dissatisfaction with implementation of the 1980 law. Beginning in 1981, a new Administration had initiated a
large-scale program of CDRs using a de novo standard of review that called for reassessment, in some cases
using new eligibility criteria stricter than those applied at the time of an individual’s disability determination.
As aresult, many individuals were terminated without having improved medically. In all, by 1984 about 1.2
million beneficiaries were reviewed. Of these 490,000 received termination notices.?

The country reacted on many fronts. SSA’s appeals process was quickly flooded with cases and twenty
organizations filed class action suits challenging the agency’s CDR policy. Many beneficiaries who had lost
eligibility became homeless, were unable to obtain medical care, or suffered from food insecurity. A number
of terminated beneficiaries died, including deaths by suicide.l® As might be expected, these hardships
received wide media attention. Ultimately, roughly one half of the State DDSs refused to follow SSA’s CDR
guidelines, and courts in ten of the eleven federal districts reversed SSA cessations, ordered SSA to cease
conducting CDRs, or instructed it to apply a “medical improvement standard” or “presumption of disability”
in performing CDRs.1!

Between 1982 and 1984, Congress held twenty-seven hearings on CDRs. After passing several ad hoc
measures to restrict the Administration’s CDR program, Congress took comprehensive action in the Social
Security Disability Benefits Reform Act of 1984. The new law (P. L. 98-460) made no change to the 1980
requirement that SSA conduct CDRs; it largely codified court directives requiring a showing of medical
improvement before terminating a benefit. Specifically, it required SSA, in order to terminate disability
status, to make at least one of following four findings:

* The beneficiary has both improved medically and is able to engage in substantial gainful activity.

* He/she has benefitted from advances in medical or vocational therapy or technology, or undergone
vocational therapy, and is now able to perform SGA.

* Based on new or improved diagnostic techniques, the individual’s impairment is found to be not as
disabling as previously thought and he/she is able to engage in SGA;

9 Kearney, John, “Social Security and the “D” in OASDI: The History of a Federal Program Insuring Earnings Against
Disability,” Social Security Bulletin, Volume 66, No. 3, 2005-6, p. 16.

10 Zelenske, Ethel. “The Important Role of the Medical Improvement Standard Before Termination of Social Security
Disability Benefits,” NOSSCR, July 2014.

11 Ibid.
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* An earlier determination was in error, as demonstrated by evidence on the record or newly obtained
evidence related to that determination.

P. L. 98-460 also provided, regardless of this new standard, that benefits can be terminated if the individual is
engaging in SGA, the prior determination was fraudulently obtained, the person cannot be located, he/she
fails without good cause to cooperate in a CDR, or he/she fails to follow prescribed medical treatment that
would be expected to restore work capacity.12

The law received unanimous support in both the House and Senate.

While the 1980 law’s requirement that SSA perform CDRs applied only to DI beneficiaries, these reviews have
been extended progressively to SSI recipients. In 1994, the SSA Commissioner at the time used discretionary
authority under Title XVI of the Social Security Act to require disabled adult SSI recipients to undergo CDRs
on the same basis as DI beneficiaries. Congress subsequently set quantitative targets for the agency’s conduct
of SSI CDRs. In 1996, it required CDRs for children who qualify for SSI on the basis of low birth weight, as
well as for children with impairments that are expected to improve. The same legislation required SSA to
conduct CDRs using adult criteria to redetermine the eligibility of children receiving SSI when they reach age
18.

HOW SSA PERFORMS MEDICAL CDRS

As just described, the Social Security Disability Act Amendments of 1980 (P.L. 96-265) give SSA broad
discretion to set the frequency for CDRs. In regulations promulgated pursuant to this Act, SSA has established
frequencies ranging from every six months to every seven years. Depending on SSA’s assessment of the
likelihood that each beneficiary will experience medical improvement, the agency assigns individual review
schedules (this discretion does not extend to the two categories just mentioned where Congress has
mandated specific CDR schedules: low birth weight babies who must be reviewed within one year of birth
and age-18 redeterminations).

SETTING THE DUE DATE FOR PLANNED CDRS (DIARIES)

It is the responsibility of the decision maker at the time of adjudication (typically a state disability examiner
or administrative law judge) to assess an individual’s potential for medical improvement. Once the decision
maker decides to award benefits, he or she must make a “diary” entry into the case record, which consists of a
rating and a schedule for periodic review. Under SSA regulations, the rating falls in one of three categories:

* Medical Improvement Expected (MIE)
¢ Medical Improvement Possible (MIP)
* Medical Improvement Not Expected (MINE)

The first category, Medical Improvement Expected, is used for people who have impairments expected to last
longer than twelve months (this requirement is part of the statutory definition of disability) but who are
considered likely to improve with treatment. In these cases, diary periods are three years or less, as required
by law. MIE also includes cases where the beneficiary is undergoing a program of vocational therapy,
education, or training that is expected to increase his/her ability to work, in which case the diary period is set

12 Collins, Katharine and Anne Erfle, “Social Security Disability Benefits Reform Act of 1984: Legislative History and
Summary of Provisions.” Social Security Bulletin, April 1985, Volume 48, No. 4, page 6.
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for the end of the program. It includes as well cases where the treatment itself—such as chemotherapy—is
considered debilitating but occurs over a limited period.

MIE is the smallest of the three categories. In a cross-section of DI and SSI beneficiaries in July 2013, only
3.7% were rated Medical Improvement Expected. In sharp contrast, 57% of DI and SSI beneficiaries were
rated Medical Improvement Possible, with a diary period of every three years. The percent of SSI-only
beneficiaries with this MIP rating --70% -- was higher still. This rating is for cases in which the disability is
not considered permanent, but where the prognosis for medical improvement cannot be forecast with
confidence. The remaining 39% of cases were rated Medical Improvement Not Expected. This designation is
for disabilities considered to be permanent and the review frequency is set for every 5-7 years.13

DETERMINING WHICH CDRS ARE CONDUCTED (PROFILING)

The diary schedules determine which beneficiaries are due for a CDR in a given fiscal year, but in practice the
number of beneficiaries who actually receive a CDR is determined by the annual program integrity budget.
Over the past decade, inconsistent and insufficient funding for CDRs has meant that not all beneficiaries due
for a CDR in a particular year are actually reviewed. As a result, SSA has accumulated a large backlog of
overdue CDRs, totaling 1.3 million (see Panel Recommendations for a more in depth discussion of the backlog
problem). To target scarce program integrity resources efficiently, SSA uses a statistical profiling method to
select those beneficiaries most likely to meet the requirements for cessation. Prior CDRs are used to estimate
the parameters of the statistical algorithm for this selection. Other variables used include age, time on the
benefit rolls, type of impairment, indication of work, medical diary type, and number of previous CDRs.

Under this method, beneficiaries assigned a probability of medical improvement greater than 4.22% are
automatically selected for full medical review, while those assigned medium or low probability, 2.01%-4.21%
and 2.00% or less, respectively, may receive a short screening questionnaire or, alternatively, may be omitt